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December 12, 2003

LIS Department of State

CA/OCS/ PRI

Adoption Regs.Docket Room SA-29
2201 C Streel NW

Washington, 1 20520

RE: Docket State /AR-01/96

"o Whom Il May Concern:

Lnclosed please [ind two (2) copies ol electronic submissions [rom Lutheran Services in America/
Lutheran Adoption Network with eomiments 1o the Hague Intercountry Adoption Regulations, 22
CTFR Part 96.

Thank you for your cansideration.

Sinecerely,

Susan L. Myvers
Director, Lutheran Adoption Network.

ee: Jill Schumann, President & CEO, LSA
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COMMENTS TO HAGUE REGULATIONS
Submitted by Lutheran Adoption Network (LSA)

22CFR Part 96; Hague Convention on Intercountry Adoption; Intercountry
Adoption Act of 2000

TO: Department of State
CA/OCS/PRI
Adoption Repulations Docket Room SA-29
2201 C Street NW
Washingtlon DC 20520
(Electronically submitted to adoptivnregs stule.gov)
RE: State/AR-01/96

Introduction and Profile

The Lutheran Adoption Network (LLAN) is a national collaboration of 29 Lutheran social
ministry organizations that are active in international adoptions and who are members of
[Lutheran Services in America (LSA), Our mission is “to provide high-quality adoption
services utilizing a network of Lutheran agencies”. We have both local or direct service
agencies and international placement agencies within the network, The LAN members
have a shared reputation for integrity and ethical practices in adoption, as well as
extensive history. Many of these agencies have been in business for over 100 years. As
a faith-based network, we are molivated 1o service on behalf of those without a voice --
children who need permanent families— and a commitment to honesty and
professionalism in our work with families is our hallmark.

The members of the Lutheran Adoption Network wish to extend our thanks and
compliments to the Department of State for its work on writing the regulations which will
implement the Intercountry Adoption Act of 2000 and the Hague Convention. We know
this has heen long needed in the United States and we support the concept of improving
the intercountry adoption process for all members of the adoption triad as well as for
adoption professionals. [autheran Adoption Network members collectively support the
principles of the Convention and the IAA: to protect the rights of and prevent abuses
against children, birth families, and adoptive parenis involved in intercountry adoptions
subject to the Convention, and to ensure that such an adoption is in a child’s best
interests, and to improve the ability of the Federal povernment to assist US citizens
secking 1o adopt children from abroad. We are grateful for the opportunity to give
feedback and comments to the Department of Stale regarding the proposed regulations.



Comments and Recommendations on the Resulations;

Preamble, p. 54079 -80  “Recognition of currently accredited agencies”

The decision to not permit “deeming™ for agencies who have voluntarily undergone
acereditation with COA (the only existing voluntary private accrediting body for

. aintercountry adoption services) raises many concerns for LAN members. While the State
Department asserts that “its regulatory standards differ substantially from other
standards....” in reality the COA intercountry adoption standards have a great deal of
duplication with current proposed standards, The duplication has been measured by
some agencies to be around 80%. To require these agencies to undergo another
accreditation process is a waste of precious time and limited resources. A recommended
solution is “partial deeming™ or “credit™ for standards which are found to be “sufficiently
sitnilar™ given 1o agencies that currently hold intercountry adoption acereditation,
Apencies already accredited for intercountry adoption should be able to be recognized for
this and then required only to become further “Hague accredited” in the areas which are
not sufliciently similar.

96,45 / 46 Using Supervised Providers in the US and in other countries
These rules are of great concern because of current language in relation to risk
management 96.45(¢) 1-2 that requires the primary provider of adoption services to
assume “tort, contract and other civil liability for the foreign supervised provider” as
well as the supervised provider (also known as the direct service agency) in the
United States. The primary provider must also have a bond, escrow account or
liability insurance sufficient 1o cover the associated risks of supervising these entities,
Compliance with this regulation would force the primary provider agency to raise
adoption fees to cover its dramatically increased insurance costs (see section 96.34).
1t is well known that agencies have great difficulty controlling the behavior of [oreign
entities, whether they work “for” the agency or for a government body. [t is totally
unrealistic to expect Primary agencics to assume legal responsihility for the actions of
providers in other countries.
Parents will have “legal recourse agzinst a single entity™ now and we understand that
was the intent of this rule. However the prohibition against using a hold harmless
apreement or peneral waiver of liability (see 96.39 below) will have s huge impact on
the issue of the incredible exposure and risk the Primary agency will have to assume.,
It is possible that many reputable agencies will be forced to cease providing
international adoption services because a.) they won’t be able to obtain the insurance
and b.) the potential threat of just one wrongful adoption suit will cause their
governing Board to recommend discontinuing work in such a high-risk area.
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%6.23 Budgel, audil and insurance requirements

The LAN members agree and support the premisc that agencies or persons operate
under a budget approved by the governing bady, and that the agency has safeguards
in place to ensure that donations do not influence child placement decisions in any
way. However, we believe that smaller organizations (defined as revenue under
$500K) should be able 1o conduct a review of financial statements in lieu of a full
audit. which is more expensive and requires more staff time and resources. Copies of
this finaneial review should be accepted by the acerediting entity,

96.33(e)We would ask that this state that agencies could have 3 months of cash
reserves (R equivalent assets to cover their operating expenses.

96.34(l)Carrying professional liability insurance is appropriate and the LAN
members support this requirement, but it may be impossible for some agencies
lo obtain in current climate. Additionally, $1 million per incident may be oo
costly for smaller agencies thus either adding costs for adoptive parents, or
eliminating those agencies altogether. The rules as written in 96.45, requiring
the Primary ageney to assume responsibility for all the acts of the direet service
or local agency as well as the foreign partners, will also directly impact the
ability ol agencies 1o {ind insurance carriers who will underwrite them. We
would like to sugpest that the amount of coverage be lowered, especially since
there is no dollar amount specified by the IAA or the Convention. If this cannot
be done, LAN would like to request that language be added stating the agency
may document atiempts to obtain lability insurance which have been
unsuccessiul and then apply for a waiver of this requirement.

96.35 (b)3 Suitability of agencies and persons to provide adoption serviees
consistent with the Convention

We would like to request that the words “for the provision of adoption-related
services” be inserted in this sentence which currently reguires the accreditor to
review: "Any licensing suspensions for cause or other negative sanctions by oversight
bodies against the agency or person, including the basis and disposition of such
actions”. Since most of our agencies provide multiple services in addition to adoption,
this regulation as worded might cause the accrediting entity 1o review all negative
sanctions against a multi-service agency including areas having nothing to do with the
quality of the adoption program.
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96.37 Ldueation and Experience Requirements for social service staff

We can support the requirement for education and experience in intercountry
adoption particularly for Supervisors, however we have concern about requiring case
workers or social workers conducting homestudies in Convention cases Lo also have a
Master’s degree. Requiring workers who conduct homestudies to have Master’s degree
will increase operating costs for agencies. Hinng and retaining MA/MSW social workers

118 A continuing challenge for apencies. particularly in rural areas of our country. It is
common current practice to have certified social workers (BA level) conduct studies
under supervision from MSW or other Master’s level stafl, and under the new regulations
the study must be approved by the Primary Provider anyway (Master’s level director),
We would respeetfully request that this section be changed to state that the worker who
conducts homestudies may have a Bachelors” degree from an acceredited program of
social work education AND be supervised by a Master’s level social work supervisor,

96.39 (d)Information Disclosure and guality control practices
This regulation does not define “hlanket waivers of liability”, We assume the term relers
to an extremely general open-ended waiver of responsibility for outcomes. Current
practice for LAN agencies is 1o use a well-written hold harmless and specific release
from liability clause in their contracts with pre-adoptive parents, (Sec example appended
ol one such contract used by LAN member agency). There have never been and never
can be any puarantces in adoption, and well trained and prepared parents understand this
maxim. The regulation ignores this “standard” and would open the door for frivelous
legal claims apainst agencies lor 1ssues which the agency cannot control or defend
against. It is neither possible nor advisable 1o start giving warrantics with child
placements. Adoptive parents accept the risk that their child may have issues or
challenges as they grow that could not be known about from the beginning, just as other
parents accept this with birth children. The regulation currently proposed eliminates the
ability for an agency Lo share risk with adoptive parents by providing them with
information on all known risks in adoption and then asking them to make an informed
decision Lo proceed. We would like 1o see a definition of “blanket waiver of liability” and
recognition that specific waivers, with statements of risk. are appropriate for adoptive
parents and for agencies.

96.40 Fee Policies and Procedures
LAN Is in agreement with the majority of these regulations specifically requiring
agencies to provide written fee schedules of ESTIMATED intercountry adoplion
expenses, reflunds and timing and method of pavment. We also appreciate the detailed list
of catepories of fees that adoptive parents can expeet o pay throughout the adoption
process ((b) 1-7. There are frequently differences in the way agencies describe their fees
and families can be confused. This sireamlined structure will help clarify and explain the
fee process for clients.



96.41 Procedures for responding to complaints and service delivery
We would like the regulations to distinguish between general complaints, which many
familics have at different stages in their adoption process, and grievances. which we see
as more serious issues that are reported to the agency and to the accrediting body. etc.
Most agencies have a “grievance process” that clients can go to for legitimate and serious
concerns, and this should be replicated in the Hague regulations. There is too much room
afor interpretation over what a “complaint” could be (the lerm is undefined). Parents
routinely give feedback, sometimes constructive and sometimes not, to the agency in the
form of complaints about different aspects of the international adoption process. We
believe the term “complaint™ refers o the common legal usage in this section, bul would
like 1o see better definition and/or substitution of the term “grievance™ as that reflects
current practice.

96.50 and 96.51 Post-Placement Monitoring and Post-Adoption Services

[n the initial Delinitions section, there are no definitions provided for cither Post-
Placement (R Post-Adoption Services, and we believe this is crucial to further
understanding of the provisions in 96.50 and 96.51. Homestudy providers are typically
expected by Primary or Placing agencies to provide postplacement or postadoption
services, but “post adoption services™ are not listed as one of the 6 adoption services, thus
agencies who provide them are exempted from Hague compliance, They are vital to the
success of the placement and the outcome for the adopted child. and we are concerned
that little attention is paid to post-adoption (defined as services to the family afler the [ull
and final adoption abroad. including but not limited to supportive counseling.
developmental screening, parent education, and reports required by the country of origin).
In contrast, more attention seems (o have been paid W “post-placement monitoring until
final adoption™ but in reality these cases comprise only a small percentage of the
intercountry adoptions completed every vear. We would like to request that both
“postplacement monitoring™ and Postadoption Services be listed as one of the 6 adoption
services.

96.54 Placement Standards in Outgoing Cases  (child leaving the US for adoption)
(a)l.2 We have concerns over the length of time child needs to be listed on a US registry
for placement in-country, Currently many infants of color are adopted into Canada from
the 1S and there is 2 concern that the Hague regulations will make these children wait
longer for permanency. This section suggests minimum of 30 days aller birth of child to
he listed on remstry and exeept for cases of relative adoption or identified adoption
(birthparents choose family) the agency must document all reasonable efforts to find an
Amenican family for ¢hild. Not all of the children who may be adopted outside the US
will be newhorns.

This section in general is vague. and should have more definition and clarification. What
about children who are not newborns... Will the process and time frame ba the same?
This needs o be defined. These children are already in the foster care system thus have
heen waiting and most likely are already legally freed for adoption in their state. If a
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qualilied family can be found for them outside the US we would not want their adnpﬁnﬁs
to be delayed by any additional bureaucracy.

96,7 Authorities and responsibilities of an accrediting entity

a. (R) The function listed here. assisting in ransfer of adoption cases of agencies or
persons that cease to provide or are no longer permitied to provide adoption services,
should not be designated to the acerediting entity because it would require the acereditor
. ato choose from one of the agencies they have accredited. This is generally feit to be an
inappropriate role for the accrediting body. The transfer of cases should be handled by
the State licensing entity with the input of the prospective/adoptive parents, and
consultation from the former agency.

96.92 Dissemination of information to the public about complaints against
aceredited agencies and approved persons

The regulation states that the accrediting entity will disclose information upon request
about both substantiated and wunsubsiantiated complaints lodged against an agency or
person. Cur opinion is that the public should only see complaints or “gricvances” which
have been substantiated, as the very definition of “unsubstantiated” means the complaint
was unjustified. The acerediting entity should be prohibited from disclosing information
about the status of a complaint filed to any person ather than the complainant and the
provider who 1s named in the complaint. The release of unsubstantiated information will
promote rumaors, speculation and negative perceptions of adoption providers by the
public. We would like to ask that this provision be rewritten accordingly so that the
effect intended is achicved without unfair prejudice against the agency in question.

6



Lutheran Social Services -
of Wiseonsin and Upper Michigm, loc,

LUTHERAN 50CIAL SERVICES OF WISCONSIN AND UPPER MICHIGAN
RUSSLAN PROGRAM, CHUVASHAYA REGION
GENERAL STATEMENT OF ACCEFTANCE AND BRESPOMSIBILITY

W bave received the refarral of

L T T S

T:‘Llcmnm, tie, jiﬁﬁWESJ frg_l.'_n Russia. Our child/children's new name will be

carefully the tollowing:

1. GEMNERAL

Madison Cffios l
50dana Gt
Madison, Wi 537197 "
Adoplion Suppert
GoB/270-6603

FAX 608/270-6851

trougn Lutheran Social Services of Wiscansin and Upper

~_. In mezepung this refermal, we acknowledpe and have read

1.1 We acknowledpe that we will work together with LSSWIS 10 provide us with an opporunity 1o create a
family o enhunce our family trough adoption. We commit to provide our chitd/children with 2 loving,
nurtring, stimulating environment inwhich to grow and thrive, and o Enowledps and sppeeciation of

hisfer/their countrv and eubtute of origin

1.2 We undersiand that, although LSSWIS epproves us for adapdon, this placement must alsa be approved
by the United States Immigration and Naturaliznion Service (INS), US Courts and Intsrstare Compact,
where required, overseas refermal source, oversess courts and officials, snd the American Limbassy in the
country of origin - We acknowledge that any one of these persons ur entitics could deny our sdaption. We
further acknowledge tha LSSWTS cannot be held responsible for enforeseen events which My nomir i, of
which are initiated by, the country of origin, overseas referral source or US Govermment requirements.

This may also inclucde world events that may effect oer adoption. Theelues, we acknowladga thar LSS WIS

cannot guarant=e the completion of this sdoption

1.3 We ackurowledge thar all fees paid 1o LSSWIS, ts agents or independent contractors or other eatitice
oversess, are for services rendered; they arc not pavment for a child, All fees paid to LSSWIS are neq-
refundable. We further scknowledoe that LSSWIS is oot responsible for any fees set by other pemson(s) or
nhities, cither i the US of in the overseas counoy, LSSWIS doss not receiva, and canngt guareniee, the |
refund of any expenses/fees/costs paid by us to aoy individual, arganization or other entity wvalved in this

atloption,

1.4 We acknowledee that LESWIS works couperatively with local asenciss and THS appeoved social
workers in the US for home sudy and pest phoement services es well as individuals, organizations and
govemment entities oversess, The overseas placsment prozram involves working with, but is aot limied
10, childeare institutions, dectars. adoption facilitstons andlor indepandent contractors. We acknowledge
that LESW!IS cannot be held responsibie for the actions of anv other party in any adoption procesding,.

1.5 Duning the adoprion process, we agres to oot make any contset. sither persanally or throuph a third

perty, with any individusl or entity i the overseas counmy which includas, but is pot limited ta,

independent conTactors, coordinators, orphanspe ar medical personnel, government officialy or the

Ammerican Embassy unless specifically insmuct=d by LSSWIS,

L& We acknerwledge that we wiil be responsinle for, but re nat limited te, 2ay and all medical, psychiatc
Or counseling expenses, child care, lezal or miscellansous expenses for oir childichildren COMMENCME AT
the earliest time, either when we sccept physical cusiody in the country of origin or histher/ther depasture

from the country of origin and continuing thareafier,

mocyated by the compastion of Chris
we help people inprove te quaiity of their Hves



1.7 We acknowledpe that we sre solely responsisle for paying all fe=s and costs involved in myfous
adaprion including, bat not limited 1o, home study/supervision fees, LESWIES fe=x. overzens fesg
transpormtion fees, trevel cxpenses including individual airfares, sccommodations including lodging and
foed, mtemal travel costs, INS andl court fees and amy other expenses relating o gur adoption.

1.8 We acknowledge that when we travel to Russia, we are regresenling oo only our family but LSSWIS,
the United States and futurs sdoptive parents. We will act in a respectful, ethical and courteous manner so
az not to damage the reputation of LSSWIS, its independent commactors nor the future of sdoptions from

., thal couniry.

2. PREPLACEMENT

2.1 Before accepting the referval of this/these children, we have read, understood and aceepted the child
referral information provided by LSSWIS. We bave shared the chik? referral information with our
pediatrician, intemational medical expert, developmental or any other specialist pertaining to our
child's/children's specific medical needs, where approprins, We acknowledge that | SSWIS, its agents or
independent coutructors will not personally coaduct any assessment, evakuation, westing or backpround
investigation of this child/children, but instcad must rely on Information provided by the overssas refirml
SOUMER, OTEanization o mstitdicn with custody of the child/ehildnen, C

22 We will cooperste fully with LESWIS for the cotapletion of our adoption which may include, hut is not
limated 1e: (1) completing ull spplications, forms and documents required 1o complete, facilitete and
finalize the edoption in 3 nmely manaer, (2) reading cducational material to familiurize ourselves with the
tssues of ranstacial, where appropriate, and eross culrural placements, the availability and level of ¢hild
and medical care 10 the country of origin, developmental, emotional, and psychological issues, the sffecty
of instirutionalizetion and matemal abuse of alcohol, where sppropriate, feral alcohol syndiome/fenl
aleohol effect, disrupted home life, phrysical and sexual 2buse, poor or imadequate autrition, and ths ssues
aftecting the medicel, mennal, physical and social development of children from Russia, where appropriste,
plus the issues, realiny and risks of internstiona] adeptions; (3) disclosing scowrately and truthfully to the
best of our ability, all information requested during the application for adopdan, home study and
supervision, and adoprion process, (4) signing documents overseas as required by local officials o to
salisfy local requirements

2. POST PLACEMENT

3.1 s cur rexponsibility to take our child/children to 2 madical facility iminediately fallawmng amval if
the ekild/children's condition wermants it and 10 continue to provide appropriste medical, psychological and
dental care according tw the child's/children's age snd condition. We will provids our child with
educarional opportunities &t the level of accepted standards for our smte

3.2 We acknowledge thar LSSWIS requires 2 minimum of 6 sharing sheets from our home stuchy/post
placement services ageney or an approved social worksr. We abo acknowledse that the country of origin
may require additonal supervision reports. We will cooperate fully including providing appropriate family
2nd mdividual pictares of cur childchildren, We shall also coaperate with 2 request far family reports and
picnires following Wie required post placement services of three years if 2 request is made from Russia,

3.3 Where LEEWIS continiss (o have 2 lagal relationship with our child/children, we will notify LESWIS
mnmedistely of any sigmificant changes in our child's'children's medical sendition, including physical or
sexual abuse, family situetion nciuding residential moves and/or phone number, pregnaney, senous illness
of ither parent, loss of emplovment for principal provider, separation, divarcs o desth of & pareal We
also acknowledse that LISWIS will net reimburse any coss of the adoption fzes or adoption expenses, cost
of childcars, medical or legal axpenses or any other expenses that we have incurred,

3.4 Onee the adoption is complete, we acknowledge thar, as tegal parents of our child/children, we have full
responsibilives 1o make slternative plans for our child/children should we be unable 1o continuc parsnt.
LS5WIS will endeavor 1o provide supporiive sarvices and assistance, We barhar acknowledee thar



LESWIS and its smployess, officers, direciors, agents, or ndependent conaciors, past of present, are not
respongible. & ke lopal or finsncial responsibility for, or custody, of the above nmned child/childran.

4 PEHRSONAL INJURY

4.1 As we are required 10 wavel 1o Russie 10 adopt our child/children, LSSWIS will assist with travel
airangements, accommodations and wranslators 1o the best of s ability. We acknowledge that, despite
L55WIS sotor. its independent contractory’ sincers offors w make wll trips twoubls free, travel to and |

within Russiz snd accommodations there involve meaaingful risks of accidental dezth or mjury, intentional _

crimes, property damiage or loss, trip nternuygtions or cancallation, civil uarest, illness, medical
einergencies, s need for medical evacuation and & rangs of other potential problems that could entail
soonomic losses, pain and suffenng, or other injunes or damage that could affect us or the above named
ehildichildren,

4.2 We have been informed by LEEWIS of the recommendation @ investigats the purchuse of insurance for
o trip Lo edopt the above named child/ehildren, where required, to cover some or all of the Josses listed
pieviously. We have purchased such insurance or we waive any right to do so. We agree to be pemonally
respoasible for any and all costs related to these problems that might ocour during the rip. We alss
specifically watve any claims sgainst LESWIS, its employess, officers, directors, agents, and independent
COMRrACTOrs, st ot present, (o any lesses, pain and suffesing, injuries or other damages during our trip,
either w us or the above named child/children

5, DISCLOSURES

=1 We acknowledae that LSSWIS has previded us with information segarding the risks and rewards of
oternationnl adoption

5.2 We schaowledge that the child referral information may be limited or erroncous in gencral information,
parental/family background, genetic information, prenatal care, childbirth, postaatal cars, present and past
childcare, current physical, emoncnal, psvchalogical, intellectual and developmental status o previous
huelory.

5.5 We have been edvised by LSSWIS snd achnowledse that mis our responsibibity 10 seek out whidever
medical, developmental and psychologicel evaluations of the ehild referral information provided as desmed
necessary in ordr that we are able to make an informed decision as to whether we can accepe the referral,
We acknowledpe that LSSWIS is not able to give medical advice, apinian or explanations of medical
issues,

5.4 We ecknowledge thay If any information we receive or our initisl meetings with the above named
childfehildren makes us unceriain abous adopting the child/children named above, that we can declinz o
adopt him/herthem and return home and that is our free 2nd unencumbered right and privilege, IE
however, the adoption has already been completed in Russia, we will cooperats fully with anv procedure
that will be reguired to dissolve thet edoption in Russias

3.5 We acknowledge thar our childichildren can arrive with medical, psychoiozical, developmental,
smotional, or physical condmons that mey have been undizgnossd, mizdiagnosad or misstated

5.6 We agree 10 adapt the'these child/children named 2t the beginning of this statement with the knowledge

. and acvepiance of all information containgd in the materials provided to us, and all te medical, mental

health, family history. environmental issues, ar other problems thar the child/children may have, now or in
the funsre, known or unknown.

3.7 We specificalty waive any claim ageinst LSSWIS, its employess, officers, directors, agents or
ind=pendent contractors, past and present, for the sccuracy, completeness, implications, pradictive paturs,
or other matters, whether kaswn o unknown, rezarding information we recaived prior to the amival of gur
child/childres 10 the LIS, prioe 10 our irip, or that we recsive dunine our mip, We waive any <laim should



our child/children develop illees, mental heakth problems, or other diffieuities due @ matters that wers or
were not katvm or disclosed o the Tinte of hisheritheir sdoption, and we agree no? 10 sue LSSWIS, i
employees, officers, directors, agency or independent contractoes, pest or present, on behalf of ourselves
and our child/ehildren numed at the beginning of this statement

i GOVERNING LAW/DISPUTE RESOLUTION

++.6.1 Ay enid all dispates ansing out of o relating to Ghis Agreemnent shall be resolved in accurdancy with- .
the procedures a5 outlines in-this Section 6. The substantive lew zovéraing any dispute shall be the laws of
the Smte of Wisconsin,

6.2 Either party will give the other party written notice of anry dispwic not resoived in the normal course of
business. The panies shall first anempt, m good faith, to resolve such dispute by negatiation.. All such
negotistions pursuant to this elause are confidential and shall be meated a5 such and will not be used by
eqther parry in any subseguent proceeding of this maner, or disclosed 1o any other persans or entities, other
than legal counsel for said paty,

6.3 Any dispues which as not been resolved within siry (60) days of the notice specified in 6.2, chall be
settled by arbitration in accordante with the then current commercial arbimation rules of the Americen
Arbitration Association (AAA) as 2 sale arbimator, The place of arbitation shall be the LSSWIS offices in
Enir Cladre, Wisconsin. The decition rendered by the arhitratar shall be final, and the judgment may be
entered upon the mwerd by any court having jurisdiction

§iﬂﬂi ke of Fﬂiﬂp{lﬂl‘! ;115;'___,_, Di.m

Signature of A doptive Parent Date



